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THE CONCEPT OF INTERIM COMPENSATION
AND IS PERSPECTIVE EFFECT IN INDIA

Authored By- Inian R

Abstract:

The topic for the research paper is "The Concept of Interim Compensation and is Perspective effect
In India.” The provisions covering cheque bounce or dishonouring are all provided in law, which
even specifies the reason for dishonouring, which the bank gives in this regard. after the complaint,
the court grants compensation through various methods. The interest calculation method is also not
stable. The payment will differ from dispute resolving mechanism and court forms, wherein the
Negotiable Instrumental (amendment) Act, 2018 made a provision to direct the court for the interim
compensation. The perspective effect of section 143A of the NIA and the retrospective effect of the
section 148 of the same act, has been discussed with the case laws and judicial presiding. The
constitutional validity of the following amendment of the Negotiable instrument act has also been
elaborated with the case laws in this paper. The interpretation of the section in the area of in which
circumstance the court has to grant interim compensation has been discussed with the case
illustration and the views of the court has also been analysed. The research paper is meant to be by
analysing the current statistics and by referring to the effectiveness of the theme. The concept has
been amended only by 2018. It has to be analysed about the law and its constitutional validity
through its current significance in society. The day today drawbacks in implementing the act has
many flaws in it and the drawbacks in implementing the act in the current day scenarios has also
been include in this paper. This is done by the existing evidence and the data sources, which is a

kind of empirical research methodology.

Key words:

Interim Compensation, Negotiable instruments, constitutional validity, retrospective effect,

perspective effect.
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Introduction:

The Negotiable Instruments Act, 1881 appeared as an Act to characterize and rethink the
law partner with promissory notes, bills of trade, and checks. The fundamental object behind the
Negotiable Instruments Act 1881 was to legitimize the construction under which Negotiable
Instruments pass from one hand to the other in discussions like run-of-the-mill things. Generally,
the English rule happened in the event of the Negotiable Instruments Act, 1881 except in the space

where it was typical in the Indian setting to change the importance.

Likewise, the law of Negotiable Instruments is not the law of a solitary country in any case
of the entire business world and except for unequivocal contrasts relying on unconventional alites
existing in every country. The general standards of the law are on the equivalent model in the

nations as a whole.

What Is Interim Compensation:

The Negotiable Instruments (Amendment) Bill (2017) was introduced in parliament. It
looks to alter the Negotiable Instruments Act, 1881. The Act characterizes promissory notes, bills
of exchange, and checks. It additionally determines punishments for bouncing checks and other
infringements regarding such negotiable instruments. The Bill embeds an arrangement permitting a
court attempting an offense connected with actually taking a look at bouncing to coordinate the
cabinet (an individual who composes the check) to pay break compensation to the complainant.
This in-between time compensation might be paid under particular conditions, including where the
cabinet argues that it is not at genuine fault for the allegation. The in-between time compensation
will not surpass 20% of the real take a look at sum and should be paid by the cabinet within 60 days
of the trial court's order to pay such a compensation. The Bill sets a provision showing that
expecting a bureau condemned in a check bouncing case records a charm. The re-evaluating court
could direct them to deposit a minimum of 20% of the fine or compensation conceded by the trial
court during conviction. This aggregate will be despite any downtime compensation paid by the

bureau during the past trial systems.*

1 Section 143A Of Negotiable Instrument (Amendment) Act, 2018
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Returning The Interim Compensation:

Suppose the bureau is cleared (during the trial or by the analytical court). In that case, the
court will direct the complainant to return the grant amount of interim compensation (or store
assuming there ought to be an event of a charming case) close by a premium. This total will be
repaid in 60 days of the court's order. Section 143A (6) of the Act provides that the amount of fine
imposed under section 138 or the amount of compensation awarded under section 357 of the Code
of Criminal Procedure, 1973 shall be reduced by the amount paid or recovered as interim

compensation under this section.?

Constitutional Provisions Which Set To The Interim Compensation:

The rule of fairness envisioned by the greatness of Article14® of the Constitution expects that
nobody is reproached unheard. Thus, before passing any opposing order against anybody, such an
individual should be allowed a reasonable opportunity to observe oneself. A fundamental end to
that is another piece of the norm of goodness. Under specific inquisitive conditions, the court must
yield span easing or even ex-parte short-lived help without hearing the opposite party. The ex-parte
short-lived reliefs are reliable in that the essential relief searched for in the genuine suit is not
disheartened when the court explains a decision. Consequently, a sociable improvement between
the ahead of communicated unquestionable yet correspondingly critical pieces of sensibility would

be supposed to be made.

It would be relevant to insinuate that the rule is characterized in the Code of Civil
Procedure, 1908, which deals with the honor of break easing in cases wherein an interim
compensation may be granted.* The assessment of the communicated course of provisions of the
law, which some could battle share the character of excellent status from Article 14 of the
Constitution, reveals that the Rules make due 'interim injunctions' as against a portion of 'interim

compensation.’

2pRs Legislative Research. 2022. The Negotiable Instruments (Amendment) Bill, 2017. [online] Available at: <https://prsindia.org/billtrack/the-
negotiable-instruments-amendment-bill-2017> [Accessed 30 April 2022].

3 Article 14 of the Constitution of India: “The State shall not deny to any person equality before the law or the equal protection of the laws within the
territory of India.”

4 Relevant provisions of Rules 1 and 2 of Order XXXI1X of the Code of Civil Procedure, 1908 specifies cases in which temporary injunction may be
granted for which the relevant provisions may kindly be referred.
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This way, the said course of action does not empower the court to arrange a portion of any 'interim
compensation' whatsoever.The Code of Civil Procedure, 1908, allows the court to facilitate a
portion of money during the trial with hardly any foreordained conditions. However, it does not
envision influence for 'interim compensation.' specific such significant courses of action that plan
with the impact of the court to organize portion of money before the completion of the trial have
been autonomously overseen in this under. Despite those courses of action of law,®, no such plan is
found in the entire Indian regulative arrangement. This way, one could say that the game plan of

guidelines under a magnifying instrument is striking in its inherent nature.

Forfeiture of the right of the accused not to disclose his watchman under Articles 14 and 20(3)

of the Constitution.

The right to a fair trial percolating from Article 14 of the Constitution, close by the
affirmation under Article 20(3)®, expects that the accused in no way, shape, or form can be
compelled to disclose his security. This procedure has been taken to protect his benefit concerning
this present circumstance till the fag end of the trial. The explanation is that expecting the accused
is constrained to disclose his watchman evidence at an earlier stage. This procedure will help the
prosecution deal with their case or connect stipulations in a general sense. Therefore, the
amendment Act seems to depart from the principle which reflects the essence of the criminal justice

system.

For example, accepting the gatekeeper of the accused is at the hour of assumed movement
of a product or giving over of cash credit total, etc. Overall, the complainant was out of the station
so much that it was unbelievable for the accused on that day to have given items or given advance
as insisted. Expecting the assurance to be disclosed at the hidden stage, the complainant can
improve his structure. Along these lines, it would ordinarily be the most appropriate to disclose the
shield exclusively after the complaint's confirmation, permitting no potential open the door to the

complainant to change his stand.

When the occurrence of the complainant is of issuance of post-dated check against supply
of items, etc., on a particular day. However, in reality, the accused got given the checkbook

containing check leaf being alluded to at a significantly later date so much that by the advancement

> Viz., in the arena of matrimonial litigation where provisions for payment of interim maintenance have been envisaged and similarly, traces of such
provisions can also be found in the cases of motor accidents. This aspect of the matter has also been separately dealt with in greater detail herein
under a separate topic.

® Indian Constitution Article 20(3) —'No person accused of an offence shall be compelled to be a witness against himself'.
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of confirmation of financial backer under the Bankers’ Book Evidence Act’. This factum of issuing
a checkbook at a significantly later date can be exhibited effectively by the accused as protection.
Accepting that the accused is compelled to disclose this kind of gatekeeper at an earlier stage, it is
entirely functional for the complainant to deal with his interpretation to beat the defense variation
of the accused. In such circumstances, it would be appropriate to keep and not disclose the
insurance until a complainant's confirmation is completed. Then again, such a request should be put

to the complainant similarly to the last request to put the affected end.®

Regardless, suppose downtime compensation under Section 143A of the Act will
presumably be surrendered to the complainant. In that case, the accused will have only two possible
options, viz., either to persevere through the most terrible piece of the span to pay compensation
discreetly or to challenge the application for grant of break compensation by disclosure of his
defense. The last choice is what is going on. It would be equivalent to forfeiture of the accused's
right not to disclose his assurance at the earlier period of the trial. To some degree, it is a
dependable rule of English Saxon regulation that what is beyond the realm of possibilities is
unimaginable by suggestion; from now on, even a meandering decrease of the right to not disclose
shields is the weak psyche of guideline. °Consequently, such a game plan is ridiculous and finds

foul on the norm of Article1l4 of the Constitution.

Interpretation of ‘may’, ‘shall’, a ‘minimum’ of. and ‘non-obstante clause’:

While clause (1) attached to Section 143 A reasons the enunciation' may order the bureau of
the check to pay span compensation,' clause (2) thereof uses the 'in the middle between time

compensation shall not exceed a 20% of the amount of the check.'

The usage of "shall" raise a supposition of its being fundamental in its application, while the
word 'may' raise suspicion of it being discretionary; the court interpreted such enunciations

particularly in various cases, as indicated by the circumstance. When examined concerning the

7 THE BANKERS’ BOOKS EVIDENCE ACT, 1891

8 Section 143-A of negotiable instruments act, 1881 has no retrospective effect, LEGAL SERVICE INDIA - LAW, LAWYERS AND LEGAL RESOURCES,
https://www.legalserviceindia.com/legal/article-881-section-143-a-of-negotiable-instruments-act-1881-has-no-retrospective-effect.html (last
visited Apr 30, 2022).

9 Mr. M. GOVINDARAJAN, INTERIM COMPENSATION UNDER SECTION 143A OF NEGOTIABLE INSTRUMENTS ACT, 1881 — WHETHER MANDATORY
OR DISCRETIONARY? TMI - TAX MANAGEMENT INDIA. COM,
https://www.taxmanagementindia.com/visitor/detail_article.asp?ArticlelD=10051 (last visited Apr 30, 2022).
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standard in general and for such various considerations as the court consider appropriate. There

may be cases so much that 'shall' was scrutinized as 'may' and 'may' was examined as 'shall.''°

The above understanding indicates that the said enunciations can mean specific objectives in the
vicinity. As needs be, the point at which a blend of the said explanations is used at better places, in
a similar goal or a comparable game plan or a comparative clause of a course of action, the same
can draw out a substitute result surprisingly. In this viewpoint concerning this issue, thus, the uses
of the verbalization 'may" in clause (1) and 'shall’ in clause (2) of Section 143A imply. There is no
chance of vulnerability that the identical should aggregately infer as 'may,' giving the court the

greatest watchfulness to permit or decline such interim compensation.*!

Insofar as the plan of Section 148 of the Act associating with the power of the analytical court to
order portion during the pendency of charm is concerned, the game plan uses the explanation may
order ' followed by which shall be somewhere around 20%. However, the past enunciation uses the
word ' may," the last choice uses the words ' shall ' close by ' least of;'? and when they are
scrutinized in juxtaposition to collect the general point of the lawmaking body, it leaves no room
for a vulnerability that the communicated mix of words would make it fundamental for the re-
appraising court to pass an order of installment to the base of 20% of satisfactory or compensation

granted by the trial court in all cases during the pendency to appeal.

In the case of Rajesh Soni, v. Mukesh Vermal3

The Supreme Court held that from examination of provisions of the Act, 1881 thinking
about the aims behind the object of the Act, 1881 and law set somewhere near the Supreme Court,
the High Court was of the considered view that the amendment in Section 143A of the Act, 1881 is
required in nature. In this way, the learned Judicial Magistrate First Class has correctly passed the
request for interim compensation for the respondent and has not committed any irregularity or
illegality in passing such a request. Since the assembly has utilized the word ' may, 'it is
discretionary, and the preliminary court ought to have not granted 20 % of really look at the amount
as interim compensation. Consequently, orders passed by both the courts below are not simply and

legitimate, which are obligated to be subdued by the High Court investigated the object of the

Wgep. Singh, PRINCIPLES OF STATUTORY INTERPRETATION 298 (2017).
1 Hpnlu.ac.in. 2022. [online] Available at: <https://hpnlu.ac.in/PDF/a6e8d311-639c-403a-h968-ccbbcc10583d.pdf> [Accessed 30 April 2022].

12 | atest Laws. 2022. NI Act: Interim Compensation under Sec.143A whether Mandatory or Discretionary, HC answers [Read Order]. [online]
Available at: <https://www.latestlaws.com/case-analysis/ni-act-interim-compensation-under-sec-143a-whether-mandatory-or-discretionary-hc-
answers-177105> [Accessed 30 April 2022].

13 RAJESH SONI, V. MUKESH VERMA [ 2021 ] (7) TMI 386
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Negotiable Instruments (Amendment) Act, 2018, which embedded the section 143A for the
installment of interim compensation by the charged to the complainant. The petitioner presented the

accompanying under the steady gaze of the High Court.

According to the changed amendment of interim compensation Section 143A of the Act,
1881, the award of interim compensation is not obligatory and is discretionary. In this manner, it is
not required in that frame of mind to give 20 % of actually take a look at the amount as interim
compensation. 1881 specifies that under specific phases of procedures under Section 138 of the
Act, 1881, the Court may arrange for the cabinet to make installments up to 20 % of the real take a
look at amount during the pendency of the matter. The respondent in this request is the first
complainant who recorded a grumbling under the watchful eye of the Judicial Magistrate Court
under section 138 of the Negotiable Instruments Act, 1881 on the shame of a check for 6,50,000/ -.
The Judicial Magistrate on the complainant's use guided the blamed to pay 20 % for the look at the
amount as compensation, bombing which continuing under sub-section ( v ) of Section 143A will

be started against petitioner.

Then, at that point, the High Court examined the utilization of the word ' may ' in section
143A. The petitioner asserts that the word ' may ' itself indicates that the interim compensation is
not obligatory. Later the complainant/respondent has recorded an application under section 143A of
the Act with a request to arrange for interim compensation since the charges have been outlined
against the defendant/petitioner. This arrangement aims to help the complainant during the
pendency of procedures under Section 138 of the Act, where he is now enduring a double-edged
blade of loss of receivables by the shame of the check and the ensuing lawful expenses in chasing
after the case and offense. The governing body has revised Act 1881, which came into force on
01.09.2018, to get the complainant’s interest alongside expanding the adequacy and practicality of
procedures under Section 138 of the Act. Section 143A of the Act, 1881 has been drafted so that it
gets the interest of the complainant along with the blamed, accordingly, from examination for aims
and object of corrected Section 143A of the Act. The Amendment Act was proposed to resolve the
issue of unjustifiable postponement indefinite goal of check disrespect cases to help payees of
shamed checks and deter unimportant and pointless suits that would set aside time and cash.
Subsequently, unfairness is caused to the payee of the repentant check, who needs to invest

impressive energy and assets in court procedures to understand the worth of the check.
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Bachahan Devi And Anr Versus Nagar Nigam Gorakhpur And Anr'# in which the Supreme Court
held that it is well-settled that the utilization of the word " may " in a legal arrangement would not
without anyone else show that the arrangement is catalog in nature. The High Court considered that
the amendment in Section 143A of the Act, 1881 is required. Along these lines, the learned Judicial
Magistrate First Class has appropriately passed the request for interim compensation for the
respondent and has not committed any irregularity or illegality in passing such request. The
Additional Sessions Judge has likewise not committed any irregularity or illegality in dismissing

the update documented by the petitioner, which warrants any impedance by the High Court.*®

'Non-Obstante' clause:

A bare perusal of scrutiny of the recently added Sections 143-An and 148 of the Act would show
that these sections have been added with 'Non-Obstante’ proviso qua the Code of Criminal
Procedure (after this alluded to as 'Cr.P.C."). The provisions of both these Sections have normal
components of; empowering the Trial Court and the Appellate Court to arrange compensation for
the complainant/holder of the check at the appointed time. Further, the normal component in both
these sections is that, on the off chance that the denounced is absolved, the complainant would be
expected to return the amount so got through the court orders, with Bank rate revenue.
Notwithstanding, there are sure striking contrasts between the provisions in these two sections.
While Section 143.1° An of the Act enables the Trial Court to guide the denounced to 'pay' an
interim compensation which cannot be over 20% of the 'actually take a look at the amount,.’
Simultaneously, Section 148 of the Act engages the Appellate Court to coordinate the
blamed/appealing party to 'store’ at least 20% of the 'fine’ or '‘compensation’ granted by the Trial
Court. Consequently, though the Trial Court cannot grant over 20% of the check amount, the

Appellate Court is appointed to grant at least 20% of the fine or compensation.*’

14 BACHAHAN DEVI and ANR VERSUS NAGAR NIGAM GORAKHPUR and ANR [ 2008 (2) TMI 869

15 Ashima Obhan, NEGOTIABLE INSTRUMENTS (AMENDMENT) ACT, 2018- RETROSPECTIVE OR NOT ? - TRIALS & APPEALS & COMPENSATION - INDIA
NEGOTIABLE INSTRUMENTS (AMENDMENT) ACT, 2018- RETROSPECTIVE OR NOT ? - TRIALS & APPEALS & COMPENSATION - INDIA (2019),
https://www.mondag.com/india/trials-appeals-compensation/814178/negotiable-instruments-amendment-act-2018-retrospective-or-not- (last
visited Apr 30, 2022).

16 AB. Kafaltiya, TEXTBOOK ON INTERPRETATION OF STATUTES 159 (2020)

17 TaxGuru. 2022. Section 143A is effective prospectively & s. 148 is effective retrospectively to pending cases. [online] Available at:
<https://taxguru.in/corporate-law/section-143a-effective-prospectively-section-148-effective-retrospectively-pending-cases.html> [Accessed 30 April
2022].
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Sections 143A and 148 and its retrospective & prospective effect:

The crucial case to discuss this issue is Ginni Garments and others v. Sethi Garments.® The
Punjab and Haryana High Court held that Section 143A of the Negotiable Instrument Act has a
prospective effect. In contrast, Section 148 has a retrospective effect and will apply to the

upcoming solicitations on the date of the necessity of the game plan.

The clarification was given by the Court to hold Section 143A as prospective were-.

e The amended plan obliges the prerequisite of recovery of interim compensation through the
coercive framework and commits to the responsibility of the charged.

e By ethicalness of interim compensation, if an individual does not possess the ability to pay
such a total amount, the results under this Section will be obliterating, unalterable, and

unsalvageable.®®

That is the explanation this Section should be prospective as it careful the faulted for such
outcomes early?® and it cannot be applied to the circumstances where the primer is it is not existing

to go on when this course of action.

Section 148 is retrospective, and the clarification given by the Court is -

e The game plan of recovery of fine or compensation from the engaging party exists in the
ongoing strategy interfacing with recovery; thus, Section 148 of the Act should be managed
just as a procedural, which is similarly beneficial for the defendant.?*

e Along these lines, the contention objective of this Section will administer all of the

solicitations impending on the date of approval of Section 148 of the Act.

Instance where the irreqularities arise in the act:

The amendment made in the act has made some of the very important provision which

provides the provision for the plaintiff to get 20% of the cheque amount as the interim

18 Ginni Garments and another versus M/s Sethi Garments and another, 2019(2) RCR (Criminal) 833
19 Punjab Tin Supply Co. V/s Central Government, (1984) 1 SCC 206
20 section 5 of The General Clauses Act, 1897

21 TaxGuru. 2022. NI ACT — Section 143A Applicable from Perspective Effect or Retrospective?. [online] Available at: <https://taxguru.in/corporate-
law/ni-act-section-143a-applicable-perspective-effect-

retrospective.html#:~:text=Apart%20from%20this%2C%20Section%20143A, interim%20compensation%20he%20has%20received.> [Accessed 30
April 2022].
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compensation, and even though there are various interpretations in the act, where there are the ways

to misuse the provisions.

The court has the luxury in the case of the cheque bounce to grant 20% of the alleged case
amount to the victim, where in the case there is a scope in which the victim may raise fake and
frevioutious case with the motive to garb money and once the money is granted then there is no
completion to continue the case. The claimant who can also withdrew the case with the instance
itself and get the money. In the case there can be a question arises in the matter in instrument,

where the alleged cheque may be derived in the fraudulent manner.

Even though there is a regulation that the cheque should not give blank to others, but still,
most of the mortgagees are not following it. In most of the cases the mortgage who used to get the
blank cheque as their security, and in this scenario the mortgagee can fill the amount much higher

than the principal amount and get the money in advance and leave the case.

And, after all the case is a lawful one and the respondent or the amount giver won the case,
the sum of amount in which the person has deposited in the court will lose its interest and amount is
laid staging without any economical movement. But in the case of the petitioner, he has the chance
of make using the money in the economical way and earn profit, where this concept lacks its

philosophical interest in it.

Where there are some of the cases In rarest situation, but if arises then the law is very vague in

dealing with such issues.
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Conclusion:

In its 213th Report, the Law Commission saw that around 38 lakhs Section 138 cases were
impending in criminal courts cross-country. In comparison, a later Supreme Court demand put the
figure more like 35 lakhs, laying out more than 15 % of criminal cases approaching in District.??
The discretionary powers given to the Courts to direct the charged to pay interim compensation will

decrease the grumblings on such cases to such a degree that it is trusted.

In the Indian general arrangement of regulations, we have cultivated a game plan of starter
inside primer. Along these lines, when an application is moved under Section143A of the Act for
the grant of interim compensation, the same will at first require very few interludes for a game plan
of pleadings by the get-togethers, and from that point on, a couple of additional records are likely
going to be pressed in help from each side followed by conflicts, rearmaments, archiving of created
passages, and so on, till the matter is relegated for calling of requests which again is presumably
going to take several dates t debilitated the orders are finally expressed on the application. After the
pronouncement of the organization, another innings of solicitations and remedies will start.
Accepting this is the way this course of action will be practiced, nobody, however, god can help us,
and there is a big saying that even god cannot help individuals who do not want to help themselves,
without a doubt. Subsequently, the game plan under a magnifying lens is just a Pandora's Box for
downsized primer inside starter brought about by the actual gathering without searching for any

evaluation from the subject matter experts and even with close to no prior conversation.

22 aushik Deka, ON INDIA'S JUDICIARY: BOGGED BY A BACKLOG INDIA TODAY (2021), https://www.indiatoday.in/magazine/nation/story/20210208-
bogged-by-a-backlog-1763840-2021-01-30 (last visited Apr 30, 2022).
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